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The Georgia Senate Democratic Caucus and the Georgia House Democratic
Caucus file this brief as amici curiae in opposition to Plaintiff’s Motion for
Emergency Interlocutory Injunction and Complaint for Declaratory and Injunctive
Relief.
INTRODUCTION
Plaintiff, in his official capacity as Governor, seeks to exercise emergency
powers that exceed those expressly delegated to him by the Georgia General
Assembly. The undersigned Amici have a significant interest in this action as
current members of the legislature whose ratification of the Declaration of Public
Health State of Emergency, Executive Order No. 03.14.20.01, delegated certain
emergency powers to the Governor “to take action to protect the health, safety, and
welfare of Georgia’s residents and visitors to ensure Covid-19 remains controlled
throughout the State, as provided by Code Section 38-3-5.” Exec. Order No.
03.14.20.01, at p.1.
While the instant dispute has garnered significant attention and has been
framed in the national press as a power struggle between the Governor and the
Mayor of Atlanta, any decision by this Court must start with a basic determination
as to what emergency powers the Governor has been given and if pursuant to those
emergency powers, if he is entitled to the relief that he seeks. Importantly, the
Legislative Branch alone is vested with the power to enumerate, limit, and delegate

-3-

emergency powers that are not otherwise prescribed to the Executive by the
Georgia Constitution. There is no emergency exception that allows the Executive
to encroach upon and exercise powers otherwise granted to the legislature in
violation of our state’s tripartite system of government. Simply put, the Governor
can only exercise emergency powers expressly delegated to him by the General
Assembly, and in the exercise of those delegated powers, he must strictly comply
with the statutory language delineating them.
While the emergency powers delegated to the Governor here are broadly
defined, they are not without limit. Indeed, the central limiting principle is that the
exercise of the emergency powers must be deemed necessary to promote and
secure the safety and protections of the public. Since declaring the public health
state of emergency, the Governor has exercised powers beyond those expressly
delegated to him. This overreach has now reached a point where it could
negatively impact the public health of the citizens of this state. In this case, the
Governor seeks to use his emergency powers to prevent a local government from
mandating the use of masks or face coverings, a local mandate that would
undisputedly help to prevent the spread of Covid-19. The emergency powers,
however, delegated to the Governor by the legislature are limited to actions
necessary to protect the public’s health. He has not been delegated any emergency
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power that allows him to act in a way that would result in harm and is not
necessary to protect the public.
The consequences of the Governor’s overreach by prohibiting local
governments from requiring face coverings, while he chooses not to act, are
deadly. E.g., Jeff Amy, Georgia reports second-highest COVID-19 death total so
far, Athens Banner–Herald (July 21, 2020, 5:47 PM),
https://www.onlineathens.com/news/20200721/georgia-reports-second-highestcovid-19-death-total-so-far (“Georgia reported its second-highest daily count of
coronavirus-related deaths on Tuesday, in what health officials said was a
consequence of the elevated number of infections the state has seen since June.”).
Amici file this brief to make clear that the Governor was delegated specific
emergency powers by the Legislature and that any overreach by the Executive that
exceeds these delegated powers sets a dangerous precedent that should not be
countenanced by this Court.
STATEMENT OF FACTS
On March 14, 2020, Plaintiff, in his official capacity as Governor of the
State of Georgia issued Executive Order No. 03.14.20.01, declaring a public health
state of emergency in Georgia due to a novel coronavirus known as “COVID-19.”
(Executive Order No. 03.14.20.01 attached as Exhibit A). Pursuant to Georgia law,
a special session of the Legislature was required to convene two days later to either
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ratify or terminate the declaration of a state of public health emergency. See
O.C.G.A. § 38-3-51(a) (“As a condition precedent to declaring that a state of
emergency or disaster exists as a result of a public health emergency, the Governor
shall issue a call for a special session of the General Assembly pursuant to Article
V, Section II, Paragraph VII of the Constitution of Georgia, which session shall
convene at 8:00 A.M. on the second day following the date of such declaration for
the purpose of concurring with or terminating the public health emergency.”). On
March 16, 2020, the General Assembly convened for that purpose.1
Upon convening for a special session, the only order of business was the
consideration of the Governor’s state of emergency declaration. However, what
was expected to be a relatively quick approval process, turned into an eight-hour
long day. Doug Richards, Legislators spend uncomfortable day trying to agree on
Kemp's emergency declaration for coronavirus, 11 Alive (Mar. 16, 2020, 5:58
PM), https://www.11alive.com/article/news/health/coronavirus/ legislatureemergency-session/85-95a91f0f-7d4f-4e47-982d-4965e0cf561e. Legislators in
both chambers debated for hours how to balance the provision of such expansive

1

On March 13, 2020, the General Assembly suspended its regular session due to
concerns about the coronavirus. https://www.ajc.com/news/state--regional-govt-politics/georgia-leaders-suspend-legislative-session-amidcoronavirus/ADuMnJWxEfYvl9YDvFxfTN/
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emergency powers to the Governor while maintaining constitutionally required
separation of powers. Id.
A key point of contention for legislators was if the public health emergency
continued past 30 days as was anticipated and the regular session of the General
Assembly remained suspended, whether the General Assembly would need to
reconvene in yet another special session to either ratify or terminate the Governor’s
expected renewal of the emergency declaration pursuant to O.C.G.A. § 38-3-51(a).
Id. Notably, Georgia law is ambiguous as to whether this renewal would require a
reconvening of the Legislature in special session or whether the Governor’s
“renewal” decision takes automatic effect. Compare O.C.G.A. § 38-3-51(a) (“No
state of emergency or disaster may continue for longer than 30 days unless
renewed by the Governor. The General Assembly by concurrent resolution may
terminate a state of emergency or disaster at any time. Thereupon, the Governor
shall by appropriate action end the state of emergency or disaster.”) with id. (“As a
condition precedent to declaring that a state of emergency or disaster exists as a
result of a public health emergency, the Governor shall issue a call for a special
session of the General Assembly . . . for the purpose of concurring with or
terminating the public health emergency.”) (emphasis added). As a compromise
around this uncertainty, three-fifths of the members of each chamber of the
Legislature agreed to petition the Governor for a special session to occur on April

-7-

15, 2020 (two days following the expiration of the then-current proclamation)2, at
which point it could choose to ratify or terminate what was expected to be the
Governor’s renewed state of emergency. Mar. 16, 2020 Pet. for Spec. Sess. by the
Senate (attached as Exhibit B); Mar. 16, 2020 Pet. for Spec. Sess. by the H. of
Reps. (attached as Exhibit C). Once that was accomplished, the Legislature ratified
“Executive Order No. 03.14.20.01.” H. Res. 4EX (Mar. 16, 2020) (attached as
Exhibit D and available at http://www.legis.ga.gov/Legislation /enUS/display/2020EX/HR/4 (passed by both chambers)).

Since Executive Order No. 03.14.20.01, Plaintiff has continued to
unilaterally “renew” the Declaration of Public Health State of Emergency every 30
days. However, his “renewals” have consisted of the issuance of more than 50
subsequent executive orders covering a wide array of issues relating to the ongoing

2

This special session was never called by the Governor and did not occur. See
generally Ga. Const. Art. V, § II, Para. VII.
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international pandemic.3 The subsequent orders contain certain provisions that
clearly exceed the powers delegated to the Governor by the Legislature, including
the adoption of a provision that purports to preempt any actions taken by local
governments that are “more or less restrictive” than a particular order. E.g., Exec.
Order 07.15.20.01, at 32 (attached as Exhibit E)(“For the purpose of this provision,
orders, rules, and regulations that are promulgated by county and municipal
governments that are more or less restrictive than the terms of this Order shall be
considered inconsistent with this Order.”). While purportedly giving local
governments the power to act to manage the crisis at the local level, the plain
reading and application of this provision makes clear that the hands of local
governments are tied. Anything that local governments could do would differ in
some way from the Executive Order; otherwise local action would not be

3

While there is some ambiguity around the question of whether the Governor can
unilaterally “renew” a declaration of a public health emergency every 30 days, ad
infinitum, without further ratification from the General Assembly, what seems to
be beyond question is that he cannot unilaterally exceed the powers provided by
the originally ratified declaration. At a minimum, the dictates of Executive Order
No. 03.14.20.01 and O.C.G.A.§ 38-3-51 (and other provisions of the Georgia
Emergency Management Act of 1981) control the outer bounds of the Executive’s
power in the instant case.
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necessary.4 This provision is at the heart of the dispute between the Governor and
the Mayor of Atlanta.
ARGUMENT AND CITATION OF AUTHORITY
I.

PLAINTIFF’S ATTEMPTS TO RESTRAIN DEFENDANTS FROM
PROTECTING THE HEALTH AND SAFETY OF THE PUBLIC
EXCEED THE POWER DELEGATED TO HIM BY THE
LEGISLATURE AND ARE THEREFORE UNCONSTITUTIONAL.
To enable the Executive to take necessary actions to protect the public

during a public health emergency, the General Assembly enacted O.C.G.A. § 38-351. Notably, any powers delegated by the General Assembly to the Executive that
go beyond those prescribed by the Georgia Constitution must provide sufficient
guidelines to avoid running afoul of the nondelegation doctrine.5 Because Section

4

Restricting local governments in this way is in express contravention of the
powers delegated to local governments by the General Assembly. O.C.G.A. § 383-28 (a) provides:
The political subdivisions of the state and other agencies designated or
appointed by the Governor are authorized and empowered to make, amend,
and rescind such orders, rules, and regulations as may be necessary for
emergency management purposes and to supplement the carrying out of
Articles 1 through 3 of this chapter, but not inconsistent with any orders,
rules, or regulations promulgated by the Governor or by any state agency
exercising a power delegated to it by him.
5

See generally DOT v. City of Atlanta, 260 Ga. 699, 398 S.E.2d 567 (1990)
(holding that when delegation of power to executive is made with sufficient
guidelines, executive’s exercise of delegated power does not violate nondelegation
doctrine and Ga. Const. 1983, Art. I, Sec. II, Para. III.)
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38-3-51 broadens the Executive’s powers beyond those constitutionally prescribed,
the delegated powers are specifically enumerated and sufficient guidance as to how
those powers are to be exercised are provided throughout the "Georgia Emergency
Management Act of 1981." See generally O.C.G.A. § 38-3-1, et seq.
Specifically, the Legislature granted the Governor the following powers
during a state of emergency:
(1) To enforce all laws, rules, and regulations relating to emergency
management and to assume direct operational control of all civil
forces and helpers in the state;
(2) To seize, take for temporary use, or condemn property for the
protection of the public in accordance with condemnation
proceedings as provided by law;
(3) To sell, lend, give, or distribute all or any such property among the
inhabitants of the state and to account to the proper agency for any
funds received for the property; and
(4) To perform and exercise such other functions, powers, and duties
as may be deemed necessary to promote and secure the safety and
protection of the civilian population.
O.C.G.A. § 38-3-51(c)(emphasis added). The Governor is also given more specific
authority relating to control of specific state agencies and resources. O.C.G.A. §
38-3-51(b), (d)–(i). These are clear and distinct delegations of power granted the
Governor to address the emergency at hand. However, nowhere listed among these
express powers is an expanded ability for the Governor to preempt the actions of
local governments. Indeed, as expressed at the beginning of the relevant Code
section, the Legislature intended to grant both “upon the Governor and upon the
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executive heads of governing bodies of the political subdivisions of the state the
emergency powers provided in Articles 1 through 3 of this chapter . . . .” O.C.G.A.
§ 38-3-2(a)(2) (emphasis added).
Notably, even the broader, catch-all power delegated to the Governor under
O.C.G.A. § 38-3-51(c)(4) (in bold above) is limited in scope to merely those
“functions, powers, and duties . . . deemed necessary to promote and secure the
safety and protection of the civilian population” (emphasis added). Thus, even
this broad delegation of power would not permit the Governor to preempt the
actions of local governments except for public safety. This provision, therefore,
provides no help to the Governor in the filing of this action as both national and
international public health experts agree that the wearing of masks in public serves
a necessary public health function. See, e.g., CDC, Coronavirus Disease 2019
(COVID-19): About Cloth Face Coverings, Your Health (June 28, 2020),
https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/about-facecoverings.html (“To reduce the spread of COVID-19, CDC recommends that
people wear cloth face coverings in public settings when around people outside of
their household, especially when other social distancing measures are difficult to
maintain.”); WHO, Q&A: Masks and COVID-19 (June 7, 2020),
https://www.who.int/emergencies/diseases/ novel-coronavirus-2019/question-andanswers-hub/q-a-detail/q-a-on-covid-19-and-masks (“If there is widespread
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community transmission, and especially in settings where physical distancing
cannot be maintained, governments should encourage the general public to wear a
fabric mask.”). Indeed, even Plaintiff has publicly acknowledged this fact. See,
e.g., Stephen Fowler, Kemp: Georgians Don’t Need a Mask Mandate, Ga. Public
Broadcasting (July 17, 2020), https://www.gpb.org/news/2020/07/17/kempgeorgians-dont-need-mask-mandate (“[W]e all agree that wearing a mask is
effective . . . .”).6

6

It is important to note that the Governor’s principal stated reason for the instant
case is to restrain the Mayor and Council from acting now, or in the future, in a
way that he believes will hurt business. https://www.ajc.com/politics/politicsblog/kemps-office-files-lawsuit-seeking-to-block-atlanta-maskmandate/JJQ5DQW2QFE6PN7TTVO2ISNFDQ/ (“This lawsuit is on behalf of the
Atlanta business owners and their hardworking employees who are struggling to
survive during these difficult times…These men and women are doing their very
best to put food on the table for their families while local elected officials shutter
businesses and undermine economic growth.”)
Actions that have as their aim to protect business and commerce, and do not
protect the health and safety of the public, go beyond the express powers delegated
to the Governor by the General Assembly and as such, are ultra vires. While
protecting the health of business might be the Governor’s stated reason for wanting
to prevent the City of Atlanta from requiring residents to wear masks, mask
mandates have been shown to benefit the economy and by extension business.
The dire situation has raised the specter of another round of state-level stayat-home orders to halt the pandemic’s spread and caused a number of
governors to pause or reverse reopening plans. Against this backdrop, a team
of economists at Goldman Sachs has published an analysis suggesting more
painful shutdowns could be averted if the United States implements a
nationwide mask mandate…It’s worth noting the authors of the report are
economists and not public health experts. Their primary motivation is to
protect the economic interests of Goldman Sachs’s investors, which is why
-13-

II.

ALTHOUGH EXPANSIVE, THE POWERS DELEGATED TO THE
EXECUTIVE DURING A STATE OF EMERGENCY ARE NOT
UNLIMITED.
The General Assembly’s delegation of power to the Executive was intended

to provide for the greatest amount of coordination between local, state, and federal
governments to protect the health and safety of Georgians during a public health
state of emergency. The broadened powers given to the Executive are designed to
allow him or her to harness all necessary resources of the state to respond to the
public health emergency and to take any necessary actions to protect the public’s
health. The delegation was not intended to concentrate all power to act in a single
central authority. That is evidenced by the express language of Section 38-3-51
that contemplates coordination at all levels of government and with private sector
actors.7

they’re interested in the effects of federal policy on gross domestic product.
But their findings are in line with a number of other published studies on the
efficacy of masks.
https://www.washingtonpost.com/business/2020/06/30/mask-mandate-gdpeconomy-goldman-sachs/
7

O.C.G.A. § 38-3-51 (emphasis not in original) provides in part:
(B) Coordinating public health emergency responses between state and local
authorities;
(C) Collaborating with appropriate federal government authorities,
elected officials of other states, private organizations, or private sector
companies;
(D) Coordinating recovery operations and mitigation initiatives subsequent
to public health emergencies
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The Governor’s assertion that he has the power to unilaterally preempt local
ordinances or executive orders pursuant to his emergency powers is wrong. First,
this sweeping preemption power is not one expressly delegated pursuant to Section
38-3-51. Second, the Legislature expressly delegated certain powers to local
governments, like the City of Atlanta, to act in ways to “supplement” the carrying
out of the management of a public emergency, as long as the local governments do
not act in a way that is “inconsistent” with any “orders, rules, or regulations
promulgated by the Governor.” O.C.G.A. § 38-3-28(a).
Looking at the face of the Executive Order alone, the use of mask mandates
to prevent the spread of Covid-19 and the provision of discretion to public and
private actors to determine if appropriate, are wholly consistent with Executive
Order No. 03.14.20.01 and the Governor’s subsequent Executive Order 7.15.20.01.
Indeed, the Governor has given school districts the ability to mandate masks or
face coverings if necessary, to prevent and mitigate the spread of Covid-19. See
Exhibit E, Executive Order 7.15.20.01 at p. 24.

-15-

And while the instant case has been filed ostensibly to “protect the rule of law” and
to require Defendants to comply with his orders, the Governor has effectively
exempted all professional sport teams, college sport teams, and even high school
sporting organizations from the dictates of his Executive Orders, giving them
almost total discretion to craft their own guidelines and rules. See Exhibit E,
Executive Order 7.15.20.01 at p. 37 (ordering that sports organization “shall
operate solely” pursuant to the rules and guidelines that been promulgated or
approved by the respective league and conferences).

It is striking that the Governor has given sports teams powers that he denies
local governments. And while he is certainly empowered to coordinate with private
sector actors in regard to the management of the public health emergency, the
Governor does not have the power to delegate to them the powers expressly
delegated to him alone by the Legislature.
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CONCLUSION
Amici will not repeat the legal arguments that have been thoroughly briefed
by Defendants and other Amicus Curiae. But what must be repeated is that this
Court should carefully consider the separation of powers in this dispute. Here, the
Governor has been delegated defined and limited emergency powers by the
General Assembly. Without that delegation, he would not have any authority other
than that provided for in the Georgia Constitution. Those expressly defined powers
provide the limits to his authority even in the middle of a public health crisis. The
Governor cannot use these emergency powers in a way that are inconsistent with
the express delegation of those powers in Code Section 38-3-28.
The Governor’s repeated efforts to prevent local governments from using the
powers that the local governments have been expressly given to protect the health
and lives of their citizens, under the same statutory framework that serve as the
very basis for his authority, exceed his emergency powers.
Respectfully, while the Governor may have some philosophical objection to
government mandates to protect public health and saving lives, the Georgia
Constitution does not give him the power to prevent local governments from
enacting such measures to protect the health of their citizens in a public health
emergency.
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Exhibit C
Petition for Special Session by the House of Representatives

March 16, 2020

To: Governor Kemp
Secretary of State Raffensberger
Pursuant to Article V, Section II, Paragraph VII(b) of the Georgia Constitution, the
undersigned members of the General Assembly hereby certify that an emergency exists in
the affairs of the state related to the COVID-19 public health emergency and request that a
special session be called beginning on April 15, 2020, in order to attend to such emergency.

PETITION BY THE GENERAL ASSEMBLY TO CALL A 2020 SPECIAL SESSION
We, the undersigned members of the General Assembly, hereby certify that an emergency
exists in the affairs of the state related to the COVID-19 public health emergency and ask
that a special session be called to begin on April 15, 2020.
HOUSE OF REPRESENTATIVES:
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Petition for Special Session by the House of Representatives

March 16, 2020

To: Governor Kemp
Secretary of State Raffensberger
Pursuant to Article V, Section II, Paragraph VII(b) of the Georgia Constitution, the
undersigned members of the General Assembly hereby certify that an emergency exists in
the affairs of the state related to the COVID-19 public health emergency and request that a
special session be called beginning on April 15, 2020, in order to attend to such emergency.

PETITION BY THE GENERAL ASSEMBLY TO CALL A 2020 SPECIAL SESSION
We, the undersigned members of the General Assembly, hereby certify that an emergency
exists in the affairs of the state related to the COVID-19 public health emergency and ask
that a special session be called to begin on April 15, 2020.
HOUSE OF REPRESENTATIVES:

20
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Exhibit D

House Resolution 4EX

By: Representatives Burns of the 159th, Kelley of the 16th, and Hatchett of the 150th

A RESOLUTION

1

Concurring with Governor Brian P. Kemp's Executive Order No. 03.14.20.01 declaring a

2

public health state of emergency; and for other purposes.

3

WHEREAS, in late 2019, a new and significant outbreak of respiratory disease caused by a

4

novel coronavirus, known as COVID-19, was first identified in Wuhan, China; and

5

WHEREAS, COVID-19 is an infectious virus that can spread from person to person, causing

6

respiratory disease that can result in serious illness or death; and

7

WHEREAS, on March 13, 2020, President Donald Trump declared the outbreak of

8

COVID-19 a national emergency; and

9

WHEREAS, the Centers for Disease Control and Prevention has identified the potential

10

public health threat posed by COVID-19 both globally and in the United States, and has

11

advised that the person-to-person spread of COVID-19 will continue to occur globally,

12

including within the United States; and

13

WHEREAS, the Centers for Disease Control and Prevention has noted that COVID-19 is

14

now "community spread," meaning people have contracted the virus in areas of Georgia as

15

a result of direct or indirect contact with infected persons, including some who are not sure

16

how or where they became infected; and

17

WHEREAS, as of March 14, 2020, laboratory testing had confirmed more than 60 cases of

18

COVID-19 in Georgia; and

19

WHEREAS, on March 14, 2020, under the authority granted in Code Section 38-3-51 of the

20

Official Code of Georgia Annotated, Governor Brian P. Kemp declared a public health

21

emergency and issued Executive Order No. 03.14.20.01 as a necessary and appropriate action

H. R. 4EX
-1-

20

LC 34 5684

22

to protect the health, safety, and welfare of Georgia's residents and visitors to ensure

23

COVID-19 remains controlled throughout this State; and

24

WHEREAS, pursuant to Code Section 38-3-51 of the Official Code of Georgia Annotated,

25

action by the General Assembly is necessary to concur with or terminate the executive order

26

as a condition precedent to the public health state of emergency going into effect.

27

NOW, THEREFORE, BE IT RESOLVED BY THE GENERAL ASSEMBLY OF

28

GEORGIA that the members of this body concur with Executive Order No. 03.14.20.01

29

issued by Governor Brian P. Kemp declaring a public health state of emergency.

30

BE IT FURTHER RESOLVED that pursuant to Code Section 38-3-51 of the Official Code

31

of Georgia Annotated, the General Assembly by concurrent resolution may terminate a state

32

of emergency at any time.

33

BE IT FURTHER RESOLVED that the Clerk of the House of Representatives and the

34

Secretary of the Senate are authorized and directed to make appropriate copies of this

35

resolution available for distribution to Governor Brian P. Kemp and members of the public

36

and the press.
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